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Abstract

Maintaining Legitimacy in Combined Operations: Managing the Impact of U.S. Detainee
Policy.

US policy on the detention of unlawful combatants is contentious issue with key allies, who
must respond to concerns on the part of their publics that the United States has not adhered to
accepted human rights standards as it prosecutes the Global War on Terror. Allied need to
manage domestic public opinion can result in a significant increase in the length of time
necessary to draft and approve key planning documents required to conduct Combined
Operations. This has an impact on the operational factor of time, potentially resulting in a
delay in the ability of the combined force to deploy and commence operations. This paper
examines the problem, using a recent example from NATO and then notes the potential for
this problem to continue to interfere with planning for Coalition operations. The paper draws
conclusions and makes recommendations for managing this issue in the future.
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Thesis: International public opinion over the detention and treatment of illegal
combatants has had a negative impact on allies’ ability to participate in combined operations
with the United States. There are actions that can be taken, including at the operational level,

to address these concerns and make it easier for our allies and partners to cooperate with us.
Introduction

The United States cannot face the strategic challenges of the Twenty First Century on
its own. This dependency is openly acknowledged in the National Defense Strategy of the
United States, which states that “Our capacity to address global security challenges alone will
be insufficient.”! Faced with wide-ranging and intensive commitments, the United States
will have to rely more and more on those allies and partners that share our “...principles, a

common view of threats, and commitment to cooperation.”

As an example, currently 23
nations are participating with U.S. forces in Operation Iragi Freedom, 17 are providing
combat troops for Operation Enduring Freedom and 36 serve with the U.S. in NATO’s

International Security and Assistance Force in Afghanistan.®

Of particular value are the Western Europeans, most of whom are NATO Allies, who
provide capable, well-trained, interoperable forces. These nations contribute their forces
based on a shared understanding of the threat and their acceptance of the overall legitimacy
of the purpose and goals of a given operation. Recently, concerns over the detention and
treatment of suspected terrorists by the United States have had a strong negative impact on
public opinion in a number of allied nations.* In order to maintain domestic political support
for combined operations, allied governments have taken steps to demonstrate to their publics
that they do not support or facilitate U.S. detainee policy. These measures have included

attempts to impose restraints on potential U.S. access to detainees either currently or



previously in the custody of other members of the coalition.” For its part the United States is
unwilling to accept the principle that another nation has the right to prevent U.S. access to a

detainee of interest.’®

Despite the fact that the United States is actively — and publicly — attempting to
resolve the complex problem of detainee treatment and potential trials, it is likely to remain
an ongoing issue between the United States and some of its key allies for the foreseeable
future. To prevent it from interfering in the planning and implementation of combined
operations, the United States should examine ways to approach the problem. It is recognized
that addressing the issue in a comprehensive manner would political actions on the part of the
higher authorities of the United States Government. While this paper does explore the
international political environment and its impact on the problem, it focuses its analysis and

recommendations on those areas which fall under the operational commander.
Background

Since September 11, 2001, the United States has either led or participated in three
major Combined Operations; Operation Enduring Freedom (OEF), Operation Iraqi Freedom
(OIF) and NATO?’s International Security Assistance Force (ISAF). The first of these
operations, OEF, was launched on October 7, 2001. Within several months most of
Afghanistan had been liberated and by December 22 an interim government had been
established in Kabul. In the course of combat operations the Coalition captured both Al-
Qaeda and Taliban forces.” The United States began to detain and interrogate a number of
these individuals in order to uncover information regarding the location of senior Taliban and

Al-Qaeda leadership, as well as knowledge of either past or pending terrorist attacks against



the United States and its allies.® In early 2002, the United States began transferring detainees

to a facility at Guantanamo Bay, Cuba.’

On January 18, 2002, the White House Counsel issued a formal legal opinion
concluding that the Geneva Convention I11 (GPW) on the Treatment of Prisoners of War did
not apply to Al Qaeda, and that there were reasonable grounds to conclude that GPW did not
apply to the Taliban.®® Several weeks later the Administration announced that Taliban
fighters would be afforded the full protection of the Geneva Conventions but would not be
classified as prisoners of war.** In May 2003, the Administration expanded and clarified its
position stating that the “Geneva Convention will apply to the Taliban detainees, but not to
the Al-Qaeda international terrorists.”*? Regardless of the evolving definitional issue, the
U.S. consistently asserted that it “has treated and will continue to treat all Taliban and Al-
Qaeda detainees in Guantanamo Bay humanely and consistent with the principles of the
Geneva Convention.”® On June 29, 2006 the U.S. Supreme Court, ruled in Hamdan v.
Rumsfeld that detainees were entitled to Geneva protections.** Subsequent to the Supreme
Court’s ruling the Department of Defense issued an internal memo stating that prisoners will

in the future be entitled to protection under the Geneva Conventions.™

Despite growing international controversy, the issue was not a cause of significant
friction among Coalition partners during either the political lead-up or military planning of
either OIF or the first two phases of ISAF’s deployment and expansion in Afghanistan.*®
International concern regarding U.S. policy towards illegal combatants only became a factor
following reports of the large number of detainees being held in Guantanamo as well as
allegations regarding poor treatment, including torture, of suspected terrorists by the United

States. The first significant manifestation of this concern was an amici curiae brief filed in



January 2004 in the cases of Rasul v. Bush and Al Odah v. the United States by 175 members
of the UK Houses of Lords and Commons (including all of the Law Lords — the British
equivalent of U.S. Supreme Court justices). The brief argued that the “circumstances
justifying detention [were] unproven and subject to dispute” and that the “legal justifications

for detention [were] ambiguous and subject to dispute.”’

Public opinion in allied countries continued to turn against U.S. detention policy as
both the Abu Ghraib scandal as well as revelations regarding interrogation techniques
practiced by the United States filled the press. These concerns were formally outlined in a
resolution by the Parliamentary Assembly of the Council of Europe (COE), the pan-
European Human Rights organization whose decisions are binding on its members (which

include all NATO member states except for the United States and Canada), stating that:

Some Council of Europe member States have knowingly colluded with the

United States to carry out these unlawful operations...recklessly in violation

of their international human rights obligations...[including] .

10.2. capturing a person and handing the person over to the United States, in

the knowledge that such a person would be unlawfully transferred into a US-

administered detention facility...'® (Emphasis added.)

The statement by the COE, which directly challenged the legitimacy of U.S. actions,
made it difficult, if not impossible, for a COE member state to transfer a detainee into U.S.
custody. The COE decision followed declarations by politicians in both the UK and the

Netherlands that neither their forces nor their governments would facilitate or support the

transfer of any potential detainees to U.S. forces.™
Case Study: Maintaining Legitimacy at NATO
Most of the detainees in question had been captured in Afghanistan by forces

deployed under OEF.?® OEF is, however, only one of the operations in Afghanistan. The
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other is ISAF, a U.N. authorized mission that has been supported and led by NATO since
August 2003. Originally limited to Kabul and the north, ISAF has continually expanded its
presence throughout the country. The third round of expansion would add more than 8,000
NATO troops to the 12,000 already deployed and make NATO responsible for
approximately three-quarters of the country’s territory.? The expansion of NATO’s security
mandate into areas previously controlled solely by the United States was viewed as key to
freeing up U.S. and Coalition forces deployed under OEF to concentrate on fighting Taliban
and Al Qaeda elements in the crucial Eastern provinces of the country. In addition, it would
also relieve some of the strain that OIF and OEF had placed on the U.S. military (shortly
after the December 8, 2005, decision to expand ISAF into southern Afghanistan, the
Department of Defense announced that only 1,200 personnel of the 10th Mountain Division
would deploy to Afghanistan instead of the 3,000 whose deployment had been previously

publicized).?

Prior to NATO’s Phase 11l expansion, the United States attempted to seek changes to
ISAF’s previously agreed detainee policy. Unlike Phases I and I1, Phase 111 would take
NATO into areas where there existed a greater likelihood that ISAF would encounter both
Taliban and Al-Qaeda elements. 2 Under existing policy, all persons detained by NATO
forces would be transferred to Afghan custody, and that “No person transferred from ISAF to
the Afghan authorities may be transferred to the custody of any third party. If such person is
released from detention, ISAF will be notified of the release.”® In order to ensure that it
could gain access to individuals of interest, the United States attempted to introduce language
that would allow Afghanistan to transfer persons, previously in the custody of ISAF, to a

third party based solely on the conditions that the transfer be in accordance with “Afghan law



and Afghanistan’s international obligations.”® This language failed to gain support at

NATO, as Allies were unwilling to grant the United States such a free hand.?

Discussions at NATO continued for the next two months, as Allies countered with
language that would unacceptably limit the ability of both Afghanistan and the United States
to exploit illegal combatants detained by ISAF. In the end, no agreement was reached. The
decisive moment came when the UK parliament stipulated that its military “had a
responsibility to detainees for the entire chain of detention.”’ Canada took its position
public following the collapse of discussions at NATO, announcing that when Canadian
troops “take prisoners, they will always follow the rules of the Geneva Convention, no lower

standard than that.”?

It is important to recount the NATO discussions in some detail for several reasons.
The first is that as the Alliance was unable reach consensus on a new policy, the old policy,
which the United States had found insufficient, remained in force. The second is that the
extended discussions (from March 12 to May 24) delayed the approval of final policy
guidance regarding Coalition Rules of Engagement (ROE), without which SACEUR would
be unable to finalize ISAF Phase I1l Command and Control. While other factors were
involved in the planning and execution of the Phase |11 expansion, it is likely not coincidental
that the execution order for expansion occurred in July 2006, two months after the collapse of
the detainee policy, and a full eight months after the decision to move to Phase 111.*° Finally,
the protracted negotiations made it painfully clear that some of the United States’ most
capable allies and partners face strong domestic pressure, from public opinion, national
legislatures and their legal authorities, to oppose U.S. detainee policy, which is widely

viewed as running counter to accepted human rights norms. (As recently as September 17,



2006, the Attorney General of the United Kingdom publicly opposed any U.S. effort to
“redefine” Common Article 3 of the Geneva Convention. He also urged that Article 3

protections be extended to suspected Al-Qaeda members detained by the United States.)*

It is clear that international attitudes on this issue are unlikely to change in the near
future. Just as these differences had a significant impact on ISAF’s Phase 11l expansion, they
are likely to also affect the planning and conduct of future combined operations, particularly
those undertaken as part of the Global War on Terror. To comply with the National Defense
Strategy, the United States must to rely on the participation of international partners in
military operations, it will need to assist those partners in maintaining the legitimacy of those
operations in the eyes of their publics. These efforts, however, must also take into account
the need to protect the United States, its Armed Forces, and its population. This paper will
now explore and suggest methods by which an operational commander can strike this

balance.
Recommendations

The operational commander’s first step in approaching this issue should involve a
determination of the likelihood of the presence of a significant number of illegal combatants
in the Area of Responsibility. Given that Joint Doctrine notes the need to consider partner
nations’ political sensitivities and legal regimes,™ the restraints imposed by operating within
a coalition clearly fall within the category of limitations placed on the actions of the

% Interms

commander’s forces and, therefore, should be included in the mission analysis.
of operational planning this would form part of the mission analysis in the Commander’s
Estimate of the Situation. Specifically, the J-2 would focus intelligence efforts on the degree

of the problem as part of the Joint Intelligence Preparation of the Operational Environment.



Obviously, if the likelihood is determined to be insignificant, the Operational Commander
need not concern himself with the issue. If the opposite is true, the next task will be an
analysis of partner nations’ policies and limitations on the detention and treatment of illegal
combatants. This could occur either within the framework of a Request for Information or a
Friendly Force Information Requirement. Alternately, the entire process could be embedded
within OP 5.4.3, Provide Rules of Engagement, in the Universal Joint Task List, whenever a

combined operation is contemplated.

Once the determination has been made that there is both a probability of encountering
illegal combatants as well as the existence of differing, and potentially contradictory, sets of
national policies and legal regimes, the J-3, with the Staff Judge Advocate or Legal Advisor
acting as the principal advisor, should engage in consultations with Coalition partners to
establish common ROE regarding detention. As such consultations would likely take place
within the framework of a Crisis Action Plan; the J-3 would be the proper staff element to
incorporate these considerations into mission planning.® As these consultations may be
protracted, they should begin as early as possible so as to not unduly delay the planning and
execution of the operation. (The issue was only raised at NATO a full three months after the
Phase 11 decision was announced.)* The goal should be a simple, straightforward procedure
for use in the field. The more complex and inclusive the language, the more unworkable it

will be in practice.®®

It may, however, prove difficult to devise a multinational policy that will meet all
needs. At that point the operational commander should seek policy and legal guidance as to
whether efforts should focus on a detainee policy that does not limit the United States, but

which does explicitly acknowledge that other coalition members are under no obligation to



transfer detainees either to the custody of the United States or to a second party with the
intention of transfer to the custody of the United States. This step may prove unavoidable if
the participation of specific coalition partners is deemed necessary for either military or
political reasons. At this point action may transfer to political and diplomatic channels for

resolution.

Under these circumstances it may prove easier to work out practical solutions to the
problem. The first would be analysis of the types of forces to be provided by coalition
partners, as well as a determination of where and in what circumstances these forces would
be deployed. By limiting the involvement of coalition partner forces in the capture and
detention of illegal combatants, the less likely it is that the problem will arise, allowing the
nation in question to maintain popular support at home without unduly interfering with the
capture and exploitation of potentially valuable detainees. If feasible, the operational
commander may seek Courses of Action that deliberately assign coalition forces to roles that
decrease the possibility that they would be involved in detainee operations. Unfortunately,
some of the nations with the strongest positions on detention policy are also some of the most
militarily capable (e.g., the United Kingdom). In this case the solution may be beyond the
reach of the operational commander and the best course of action may be to seek a bilateral

understanding through diplomatic or intelligence channels.

Regardless of the existence of an agreed upon detainee policy, coalition partners will
need to demonstrate to their publics that they are actively promoting internationally accepted
human rights standards. Key to this will be the development of a high degree of transparency
and confidence between the United States and its coalition partners. The exchange of cleared

military intelligence liaison officers would be a necessary first step towards confidence



building with partner militaries. The United States should also be prepared to declassify
information regarding both detainee operations and specific individuals to a level releasable
to coalition partners.®® Allowing coalition partners to appropriately observe, participate in,
and influence U.S. detainee operations could have a positive impact on their domestic public

opinion.

A major element of this would involve the participation of coalition representatives in
Article 5 status determination hearings. Article 5 of the Third Geneva Convention states:
"Should any doubt arise as to whether persons, having committed a belligerent act and
having fallen into the hands of the enemy," belong to any of the categories for POWSs, "such
persons shall enjoy the protection of the present Convention until such time as their status
has been determined by a competent tribunal."*” As much of the criticism of U.S. detainee
policy (as well as the basis for important legal decisions (e.g., Hamdan v. Rumsfeld)) have
focused on status determination, the involvement of coalition representatives in Article 5
tribunals could be offered as compelling evidence that partner nations were seen as actively

promoting the fair and proper treatment of detained individuals.

Additionally, the operational commander should seek to gain leeway to apply
stringent criteria during the Article 5 status determination process. Given that much of the
international criticism (particularly from the UK)® was based on the perception that too wide
a net had been cast, resulting in the detention of large numbers of either innocent or low-
value prisoners, a focus on “quality over quantity” would lessen the public relations problems
for coalition partners. This decision would require an evaluation as to whether the potential
loss of valuable intelligence is balanced out by the desire to provide partners with additional

evidence of the coalition’s adherence to accepted human rights standards. Not all of the
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factors necessary for this determination may be available to the operational commander,

requiring that he seek guidance from higher authorities.

Finally, the operational commander should consider an active Information Operations
campaign designed to publicize the humane treatment provided to detainees by the coalition.
A comprehensive 10 program would be designed to influence both enemy combatants as
well as coalition populations. It would promote not only the treatment of detained
individuals; it would also highlight the role played by partner nations in promoting both their
general welfare as well as their specific terms of confinement, in as much as possible, given

legitimate security and intelligence concerns.

The state of international public opinion, combined with the legitimate need of the
United States to detain and interrogate certain individuals, present the operational
commander with a potentially insurmountable obstacle. It may prove impossible to come to
a perfect degree of resolution on the issue. The goal should then be to focus on helping
coalition partners maintain public support for their participation in combined operations with
the United States. This can be achieved, to a greater or lesser degree, by working with our
partners in ways that do not unduly hinder the United States, but which also allow them to
demonstrate that they are actively upholding the standards of behavior expected by their

people and their politicians.
Counter Argument

Some would argue, however, that the impact of this issue has been over emphasized.
While there has been criticism from some quarters in allied and partner nations, it has only
arisen as a problem in one operation to date. Nations will join coalitions of the willing based

upon their appreciation of the very real threat that we all face. Each will have to balance its
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perception of the threat with the need to persuade its publics of the need to initiate and
sustain its participation in the coalition, as indeed does the United States. While some
partners may be unwilling to participate in a given operation, it is unlikely that a
democratically elected government will choose to put the safety of its population at risk over

a disagreement on detainee policy.

The September 11, 2001, terrorist attacks thrust the United States into a new type of
war, one in which the legal structures designed to deal with conventional conflicts were
found to be inadequate. Since that time, new frameworks have evolved as the United States
has worked to adapt to the new realities of the Global War on Terror.*® Despite the
continuing evolution of U.S. legal opinion, the United States has remained committed to the
humane treatment of detainees. President Bush has made this clear on numerous occasions.*
In addition, the Detainee Treatment Act states that regardless of geographical location “No
individual in the custody or under the physical control of the United States Government,
regardless of nationality or physical location, shall be subject to cruel, inhuman, or degrading

treatment or punishment.”** Each of the well-known cases of abuse has been dealt with

properly in accordance with the Uniform Code of Military Justice.

Given the United States’ need to detain and interrogate suspected terrorists, it would
be a mistake to allow other nations the right to interfere in Article 5 hearings. If our allies do
face strong domestic pressure to respond to a public desire to restrain the United States, it
would be highly likely that their representatives would feel compelled to intervene on a
regular basis. Extended administrative proceedings could impose an unacceptable delay in
the discovery and evaluation of potentially critical information regarding terrorist

organizations and their plans. A better course of action would involve a concerted effort to
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demonstrate clearly that the United States treats detainees in its custody in a humane manner

that is consistent with its international obligations.

The actual problem is not as great as is often pictured in the media. It needs to be
emphasized that the overall numbers of detainees is small. There are currently less than 500
detainees at Guantanamo*2and a similar number at the U.S. facility at Bagram, in
Afghanistan.”® The United States currently plans to turn over most of the individuals detained
at Bagram to the Afghan government by next summer, where they will be held in a new high-
security facility. Only a minority of high-value non-Afghans will remain in U.S. custody. In
Afghanistan, at least, there will be little need to hand a significant number of detainees over

to the United States.

Attention should also be paid to the fact that many of these individuals pose a serious
threat to the safety and security of the United States and its allies and partners. They include
Khalid Sheik Mohammed, the alleged No. 3 Al-Qaeda leader; Ramzi Binalshibh, an alleged
would-be Sept. 11, 2001, hijacker; and Abu Zubaydah, believed to be a link between Osama
bin Laden and many Al-Qaeda cells.** These men, along with many of the remaining
detainees are violent men devoted to an extremist ideology. They are now in custody where
they are treated in accordance with the minimum protections of the Geneva Convention.
Rather than compromise on our security by releasing terrorists who will return to the
battlefield or, potentially, fly airplanes into buildings, we should work with allies to focus on

the real threats that exist in the world.

Conclusion

"The world is beginning to doubt the moral basis of our fight against terrorism."*

With these words Colin Powell entered the debate on the Administration’s detainee policy.
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His concern is based on the increasing chorus of voices from America’s closest allies,
warning that it may become increasingly difficult for our international partners to join with
the United States due to their perceptions of U.S. actions.*® International opposition
continues to strengthen. On October 12, 2006, UK Foreign Secretary stated that the United
States’ detention policy “unacceptable in terms of human rights” and “ineffective in terms of
counterterrorism.”’ This specific problem was also recognized by the 9/11 Commission,
which acknowledged that “Allegations that the United States abused prisoners in its custody
make it harder to build the diplomatic, political, and military alliances the government will
need.”*® If this trend continues, the United States may find that fewer and fewer of our
traditional partners, those key allies who also possess the most capable, expeditionary armed
forces, may become less and less willing to join with the U.S. in multinational operations in

support of the Global War on terror.

Dealing with these perceptions will require a national effort. Much of the work will
involve political and diplomatic efforts that are the responsibility of either higher authorities
or other agencies of the United States Government. For its part, the 9/11 Commission went
on to recommend that “The United States should engage its friends to develop a common
coalition approach toward the detention and humane treatment of captured terrorists.”*® The
operational commander can play a key role in this effort thanks to a number of practical tools

at his disposal, including:

1.  The likely presence of unlawful combatants, as well as the legal/political constraints
of coalition partners should be included in the Commanders’ Estimate of the

Situation.
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2.  The ROE cell should be tasked with establishing procedures for processing and
disposition of detainees that meet the minimally acceptable standards of all

coalition members.

3. Based on the mix of coalition forces, the operational commander should seek to

minimize the role of partner nations in the detention process to the extent possible.

4.  Conversely, it may be more effective to develop a high degree of transparency on
detainee issues through the exchange of cleared military intelligence liaison
officers, the appropriate declassification of information regarding both detainee
operations and specific individuals, and participation of coalition partners in Article

5 status determination hearings.

5. Article 5 Tribunals should focus on “quality over quantity,” trading a potential loss
of valuable intelligence for a perceived increase in the legitimacy of detainee
operations. The United States should make it clear, however, that it will reserve the

authority to make the final status determination.

6.  The operational commander should consider an Information Operations campaign
designed to publicize the humane treatment provided to detainees. This campaign

would be aimed at both enemy combatants and coalition audiences.

The first two critical vulnerabilities listed in the National Defense Strategy of the

United States are clear and to the point:
e Our capacity to address global security challenges alone will be insufficient.

e Some allies and partners will decide not to act with us or will lack the capacity

to act with us.>
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Key to getting allies and partners to act with us is our shared sense of purpose and

legitimacy. United States’ policy towards the detention of suspected terrorists has already
damaged that sense of shared legitimacy. If this continues, more and more allies and partners
may “decide not to act with us.” Reversing this trend will require a comprehensive effort to
balance competing national interests. The decisions taken by operational commanders in

combined operations will have a profound effect on that balance.
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